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ABATEMENT—PLEA IN. 
Vide Jrisprcotion, 4, 5. 


ABATEMENT OF LEGACIES. 
Vide Speciric Cuance, Xc., 2, 3 


ACCOUNT—BAR TO. 
Vide Serr.ement, ‘&e. 


ADEMPTION OF A LEGACY. 

}. The general rule is, that where a testator, after making his will, sells the 
property given, the legaey is adeemed. But where the proceeds of the sale 
of property are given to children, and the will intimates that the sale is to 


be made hy the testator himself who does make it, and no substitution or 
equivalent is made for such legacy, and the proceeds are reinvested, and 
are traceable, it was held not to be a case of the ademption of the legacy 
by sale of the property. Nooe v. Vannoy, 185. 

2. Where an intended legacy of a tract of land was sold by the testator, and 
a bond given by him to make title, which, however, was not done in his 
life-time, it was held that the intended legatee had no claim upon the pro- 
eeeds. of a note taken by the testator for the purchase-money of the land, 
Chambers v. Kerns, 280. 


ADMINISTRATOR. 
Vide Fonnowtna money, 2. 


ADMINISTRATOR DURANTE MINORITATRE. 

Au administrator durante minoritate is liable for a devastavit to the execu- 
tor, who qualifies after coming of age, and if such executor abstain for 
ten years from bringing suit, his cause of action is presumed to have been 
satisfied, relegsed or abandoned. So that persons having a contingent 
interest in remainder, which is injared by such devastavit, must look to 
the executor and not to the admimstrator durante minoritate, or the 
sureties on his administration bond. Herndon vy. Pratt, 327. 


AGENT—COMPENSATION TO. 
Where one, on the footing of a friend, neighbor and relative, undertook to 
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manage the moneyed affairs of an old lady, without any stipulation as to 
compensation, and without intending to make any charge, it was held 
that he was not entitled, after her death to claim a remuneration for his 


services, and that his being held to a strict account by her administrator, 
did not vary the case. Hill v. Williams, 242. 
J 
ALIMONY. 
There are circumstances, under which the striking of his wife with a horse- 
whip, or switch, by a husband, and inflicting bruises, would not be the 


ground of a divorce. Wherd, therefore, such violence was made the 
ground of an application for a divorce, it was held to be necessary, that 
the bill, or petition, should set forth particularly and specially, what she 
did and said immediately prior to, and during such use of force. Joyner 
v. Joyner, 322. 


ALTERNATIVE RELIEF. 

Where an obligee in a bond to make title, files a bill fora specific perform- 
ance of the contract, and claims to have the land conveyed according to 
certain boundaries which he alleges were meant by the contract, and the 
defendant in his answer denies that such boundaries were meant, and 
sets out others which he alleges were intended, the plaintiff, not having 
in the pleadings averred his willingness to accept a deed according to 
the lines as the defendant says he understood they were to be run, and 
not having offered to release him against any further claim, is not enti- 
tled toa decree according to the allegations of the defendant. Richardson 
v. Godwin, 229. 


AMENDMENT. 
Vide Practyog, 2, 4, 5. 


ANSWER—EFFECT OF. 

An answer, when directly responsive to the allegations of the bill, or to an 
interrogatory put in the bill, or on a special examination, is to be taken 
as true, unless it be proved not to be true by the oath of two witnesses, 
or of one witness with corroborating circumstances equal to the force of 
another witness, or by some other kind of evidence which is entitled to 
the weight of two wilnesses on oath. Hill v. Williams, 242. 

Vide Insuncrion, 11, 12, 13, 14, 15. | 


ATTACHMENT. 

A distributive share in the hands of an administrator, due the wife of a 
non-resident debtor, cannot be subjected to the payment of the hus 
band’s debts in this State, by means of an attachment, in equity, under 
the statute, Rev. Code, ch. 7, sec. 20. MfcLean v. McPhaul, 15, 

Vide FraupuLent Conveyance. # 





AVOIDANCE—MATTER IN. 
Vide Inguncrion, 15. 
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APPEAL. 
Vide Crurrk anp Master. 


ASSETS. 
Vide FoLtLtow1ne money, 2. 


AWARD. 
Vide Speciric PerFrorMAnce, 2. 


BOND TO-MAKE TITLE. 


Vide Insunction, 9; Speciric Perrormance, 3. 


BOND TAKEN BY ORDER OF COURT. 

Where a bend was taken from a trustee under an order of the Court of 
Equity, payable to the clerk and master, conditioned for the performance 
of the trust, it was held that the representative of the cestut qui trust had 
no right to sue on such bond without the leave of the Court of Equity, 
and that where such unauthorised suit had been begun, the Court would 
enjoin it until an account of the trust could be taken. Floyd v Gilliam, 
183. 


BOND OF INDEMNITY. 
A bond to indemnify the surety of A against all notes, bonds, &c., signed 
and entered into for B, extends to notes, bonds, &c., signed and envered 
into for B & Co. Quickel v. Henderson, 286. 


BONDS, NOTES, &.—WHETHER TO BE SOLD. 

Where a testator bequeathed certain of his property, specifically, and then 
provided, “the balance of my estate to be sold and the proceeds divided 
among my children hereinafter named,” it was held that the bonds, notes 
and accounts due the testator, and the cash on hand, were not embraced 
by this clause. Scales v. Scales, 163. 


CLERK AND MASTER. 
A clerk and master in equity is no such party to a suit pending in his court 
as to entitle him, under the 4th chapter, 23rd section of the Rev. Code, 
to appeal from an interlocutory order appointing another than himself a 
commissioner to sell real estate. Green v. Harrison, 253. 


OOLLATERALS—REPRESENTATION AMONG. 
Vide Distrisuress. 


OONFIDENTIAL AGENT. 


Vide Insunction, 6. 


CONSIDERATION. 
Vide Desp>—Rerormation or, 1, 2. 


OONTRACTOR TO DO WORK. 
Vide Insunctiox, 8. 
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‘‘ONTEMPT OF COURT. 

Where a bill was filed for the settlement of co-partnership dealings, and 
there is a prayer for an injunction against a bond given on a partial set- 
element of the buginess between the partners, but no injunction was is- 
sued, it was held that the obligor, in said bond, was not in contempt of 
the court of equity in refusing to submit to a judgment on the bond in s 
court oflaw. Long v. Clay, 350. 


“ONTINGENT REMAINDER. 

i. & bequest of slaves to one, for life, with a limitation over to his or her. 
children equally to be divided, is not controlled by the rule in Shelly’s case, 
out confines the interest of the first taker to his or her life. Chambers v. 
Payne, 276. 

2. Where children take as a class at the expiration of a life-estate, each child 
takes a vested interest at its birth, subject to be partially divested in favor 
»¢ the other children of the class as they are born, and upon the death of 
one of the children during the. existence of the life-estate, his or her inter- 
est goes to his or her representative, and not to ulterior linitees dependant 

a the first taker’s dying without issue. bid. 

The word “ when,” lke the words “at” and “if” applied to a legacy of 
personalty, makes the gift contingent; but the superaddition of the words, 
‘equally to be divided,” (where there are several legatees,) shows that the 
words, when, &c., were only used to designate the time when the enjoy- 
ment of the legacy was to commence, and would not prevent it from vest 
ing. Sims v. Smith, 347. 


CONTINGENT INTEREST. 
Vide ADMINISTRATOR DURANTE MINORITATE; DaTH OF SLAVES 8UED FoR. 


CONTINUANCE. 
Vide Practice, 8. 


CONTRIBUTION. 
Vide CopaRTNERSHIP FUNDS. 


CONTRACT—BILL TO RESCIND. 
A bill, which seeks to rescind a contract in part, without restoring the op- 
posite party to the condition he occupied previously to plaintiff's connee- 
tion with him, is radically defective. Martin v. Cook, 199. 


COPARTNERSHIP FUNDS. 
Where one of a copartnership, by any means, gets a fund belonging to the 
firm, he is not at liberty to appropriate it to his own exclusive benetit, 
but must share it with his copartners. Hason v. Cherry, 261. 


CORPORATION—DISSOLUTION OF. 
pon the dissolution of a corporation by the expiration of the time for 
which it was chartered, its debts become extinct. Malloy v, Mallets, 345. 
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“ORPORATORS—INDIVIDUAL LIABILITY. 


Under a provision in an act ofincorporation, “that the private property of 
the individual stockholders shall be liable for the debts, contracts and lia- 
bilities of the corporation,” it was held that the responsibility on the in- 
dividual stockholders is a secondary one, and that when the debts against 
the corporation became extinct by the expiration of its charter, the he 
bility of the individual stockholders became extinct also. Malloy v 


Mallett, 345. 


OOURT’S CONTROL OVER AN OFFICE BOND. ‘ 


Vide Bond TAKEN BY ORDER OF CouRT. 


COVENANT OF QUIET ENJOYMENT. 


Vide Non-RESIDENT. 


OREDITOR’S BILL. 
1, Where a bill was filed, by a judgment creditor, against a traster and hie 


te 


trustee, to have satisfaction of his judgment out of the resulting interest of 
the trustor, alleging that the debtor had not a legal title to any property, 
whatsover, and that the interest, sought to be subjected, was one, which 
ouly could be reached in a court of equity, it was held not to be necessary 
to state that the plaintiff had taken out a fi. fa. on his judgment, and tha: 
the same was returned nullu bona. Rountree v. McKay, 87. 

Where a bill was filed by a judgment creditor, to subject the resulting in- 
terest of the trustor in personalty, and it appeared that other judgment cred- 
itors, as well as plaintiff, had levied fi. jas. on the truster’s interest in the 
Jand conveyed in the deed of trust, it was held that such other judgmeuc 
creditors were necessary parties tq the bill. bid. 


ROSS BILL. 


Practice, 6. 


PAMAGES—LIQUIDATED. 


Where A sued B, on a contract about the getting of shingles, and a com- 
promise was made in writing, to the effect that B should confess judg- 
ment for $500, to be discharged within twelve months by the delivery of 

so many shingles at given prices, and a judgment was entered accord- 

ingly, it being admitted that the shingies were to be paid for when ce- 
livered, at the prices agreed on, it was held that the writing and the 

judgment were but an obligation to pay s penal sum, and the court d’- 

rected that the judgment should stand as a security for the damager a 

tually sustained. Lloyd v. Whitley, 316. 


DEATH OF SLAVES SUED FOR. 


No suit, in equity, can be brought to fellow slaves, limited in contingent 
remainder, in the hands of one claiming a present defeasible interest, af- 
ter the slaves have died; thev having died in the life time of the firs 
taker. Herndon v. Pratt, 327. 
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DECLARATION OF TRUST. 


There is, in this State, no statute which requires that the declaration of » 
trust, made at the time when the legal title to land or slaves passes to 
one, who agrees to hold in trust, shall be in writing. Riggs v. Swann, 
118. 


DECREE. 
Vide Practices, 1. 


DECREE FORMER AS A BAR. 


A suit in equity seeking to set aside a deed, because of incapacity on the 
part of the bargainor, and fraud and imposition on the part of the bar- 
gainee, is not for the same matter as one alleging that a deed was in- 
tended to be only a contract to convey on payment of the purchase- 
money, and was erroneously worded, because of the ignorance, mistake 
or fraud of the draftsman, and a plea alleging the matter of the former 
suit in bar of the second, was over-ruled. Ray v. Scott, 283. 


DECREE FOR DISTRIBUTIVE SHARE IN ANOTHER STATE. 


A decree for a distributive share in another State, was held not to be a bar 
to a recovery of a distributive share of property lying in this State.— 
Jones v. Gerock, 190. 


DECREE FOR DOWER IN ANOTHER STATE. 


It was further held, that a decree for dower in another State, would be con 
sidered as confined to the lands situate in such other State, and as not 
embracing lands situated in this State. Jones v. Gerock, 190. 


DEED—REFORMATION OF. 

1, Courts of equity do not assume jurisdiction to reform deeds unless the 
transaction be based on a valuable or meritorious considerations. Humt 
v. Frazier, 90. 

. Where A had loaned B, his brother, a sam of money, and taken a convey- 
ance of a tract of land and some slaves as security for the repayment, and 
the two brothers came to an agreement that A should convey the property 


bo 


to D on certain trusts, to let B’s wife and children live upon the land and 
enjoy it for the life of the mother, and then to be sold for the payment of 
A's debts, and the overplus to be paid to her children, it was held that the 
deed of trust was founded ona valuable consideration, and as such the 
court’s power to reform its defects, could be properly exercised. bid. 


DEED OPERATING IN TWO CAPACITIES. 

A deed combining the two characters of a deed ot trust to secure creditors, 
and a deed of settlement in trust for a wife and children, may operate 
and have effect in both characters, provided it has been duly proved and 

registered. Johnston v. Malcom, 120. 
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DEED—INCONSISTENT PROVISIONS OF. 

Where slaves were conveyed to a feme covert, by a deed of gift, and the 
first clause of the conveyance passed the legal estate to her and the heirs 
of her body, it was held that a subsequent clause of the conveyance, re- 
straining her husband from all control over said s!aves, was inconsistent 
with the first clause and inoperative, and that the slaves vested in. the 
husband jure mariti, Smith v. Martin, 179. 


DEED DECLARED A SECURITY. 

1. Where there is no allegation of fraud, imposition, oppression, or mistake, 
the Court will not set up a parol agreement, and declare an absolute deed 
to be a mere security for money advanced. Whitfield v. Cates, 136. 

2. Where a valuable consideration has been paid by the person, to whom an 
absolute deed for slaves is made, the alleggtion of a parol trust in favor of a 
third party, forms no exception to the rule in courts of equity, in respect 
to declaring such a deed a mere security for money loaned. Ibid. 

Vide Over-REACHING CONTRACTS, 2. 


DEED—DESTRUCTION OF. 


Vide Partner—secret, 1, 2. 


DEPOSIT IN BANK. 

A deposit in a bank, is not to he considered as included among debis order. 
ed by the will to be collected and invested for the benefit of a legatee, 
especially before a demand and refusal, on the part of the bank, to pay. 
Adams v. Jones, 221. 

Vide FotLowine MONEY. 


DISSOLUTION OF COPARTNERSHIP, 
Vide PartNER—SECRET. 


DISTRIBUTIVE SHARE 
Vide ArracuMENntT, DECREE FOR DISTRIBUTIVE SHARE, &c. 


DISTRIBUTEES. 

Under the statute of distributions in this State, Rev. Code, chap. 64, sec- 
tions 1 and 2, representation is not admitted among collateral kindred 
after brother's and sister’s childien, and, consequently, uncles and aunts 
of an intestate, take to the exclusion of the children of a deceased uncle. 
Johnston v. Chesson, 146. ; 


DIVORCE. 
Vide ALImony. 


DOWER. 
Vide Decrez ror power, Xc. 
ELECTION. 
Where a testator had an estate in land limited over to the defendant on his 
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dying without issue, and he devised the said land to be worked for two 
years after his death for the payment of his debts, and in his will he 
gave valuable legacies to the defendant, which she elected to take, it was 
held that though the testator died without issue, yet the provision for the 
payment of the debts must be enforced. Nor fleet v. Slade, 217. 


BMANCIPATION BY WILL. 
The act of 1860, chapter 37, preventing the emancipation of slaves by will, 
applies to the case of a will made before its passage, where the testator 
Gied subsequently thereto. Mordecai v. Boylan, 365. 


EMANCIPATED—REFUSING TO BE. 

Where a negro woman slave was willed to one for life, and then to be free, 
and such slave formally elected to remain a slave, it was held that the 
status of such woman, after such election, was fixed as from the testa- 
‘tor’s death, and that her offspring, born after that event, remained slaves, 
and that she and her offspring passed by a residuary clause of the will. 
Clark v. Bell, 272. 


EXECUTORS IN DIFFERENT STATES. ; 

Where a testator, having estates in this and two other States, appointed 
an executor here and another residing in one of the other States, and 
provided that they should not be required to give security, and it appear- 
ed that the money in the hands of the executor, in this State, was not 
sufficient to pay the pecuniary legacies, it was held to be the intention of 
the testator that such executor was not required to prove the will abroad 
and collect money in the other States to pay the legacies in full, and 
that he must pay the money in his hands to the legatees pro rata, and 
that the testator intended the executor abroad to administer the assets 
in the other States. Mordecai v. Boylan, 365. 


EXAMINATION OF DEFENDANT ON OATH. 

Where, in a suit for an acconnt, plaintiff obtained leave to examine defend- 
ant upon oath, before the master, and he was interrogated as to the 
items of plaintiff’s account, it was held that defendant’s answers were 
evidence for him, only so faras they were responsive to the ques- 
tions, and that he could not, in this way, prove his charges against 
plaintiff. Fleming v. Murph, 59. 


KXCEPTIONS TO A BILL. 
Vide Pieapine, Practice, 3. 


KXECUTOR—BUYING TESTATOR’S PROPERTY. 

Where an executrix procured an order of court to sell certain slaves, in 
which she was willed a life estate, upon a suggestion that such sale was 
necessary for the payment of the debts of her testator, and in a short 
time after the sale she took conveyances from the purchasers, for the 
same slaves, without ever haying been out of possession, it being slso 
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made to appear that there were tio debts of the estate unpaid at the time 
of the orders to sell, it was held (Lat the executrix took nothing by her 
purchase, and should be declared a trustee forthe remaindermen. Joya- 
er v. Cenyers, 78. 










RVIDENCE. 


Vide EXAMINATION OF DEFENDANT ON OATH; SPECIAL INTERROGATORIES. 









FEME COVERT. 
In order to create a separate estate in a feme covert, there must be words 
sufficient to raise a trust for her benefit. Smith v. Martin, 179. 

Vide Deep—Iinconerstent, Xe. 










FOLLOWING MONEY. 
1. Where an agent deposited money in bank as an ordinary deposit, stating 
at the time that it was the money of his principal, but desired the officer to 
place the money to his credit on the books of the bank, alleging that he 
might have occasion to use it for the benefit of his principal, and the agent 
died shortly afterwards insolvent, it was held thatthe principal was eati- 
Wed to the fund, and might follow the same in a court of equity. Whétey 
v. Foy, 34. 

. Where one takes a note of the estate from an administrator, mala fide, as 
for instance, in payment of the administrator’s own debt, he cannot hold 
the fund from the next of kin, or those who are entitled to be substituted 
in their place, unless the administrator was iu advance for the estate.— 

Latham v. Moore, 167. 
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FORIEGN MISSIONS—BEQUEST TO. 
Vide Wu.1—Consrruction oF A, 15. 










FRAUD ON THIRD PERSONS. 
A mortgagee having agreed with the wife of the mortgagor, that upon a 
part of his debt being satisfied, be would assign for her benefit, his inter- 

est in the debt, and the property mortgaged ; and in pursuance thereof, 
haviag assigned the same to a third person, Aeld that the assignee was 
entitled to enforce against the wife’s legatees, an agreement, by which, at 

the time she was soliciting him to aid her in securing the benefits, she 
engaged that upon her death, her interest in the property mortgaged. 
should be subjected to pay the debts due to such assignee ‘by the mort- 
Bowers v. Sirudwick, 288. 
















gator. 









FRAUD. 
Vide Fottowie money, 2; Insuxction, 2. 










FRAUD—STATUTE OF. 


A memorandum or note of a contract may be signed by one in the name of 
his principal, so as to comply with the requisitions of the statute of frauds, 
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without being thereunto authorised in writing. Blacknall vy. Parish, 70 
Vide DecLaration oF Trust; SpectFic PERFORMANCE, 1. 


FRAUD IN THE FACTUM OF A DEED. 
Vide Jurispiction, 3. 


FRAUD UPON MARRIAGE. 

1. A conveyance, by a woman, after a marriage engagement, and upon the 
eve of its solemuization, is a fraud upon the rights of the intended husband 
and will not be upheld, unless it appear clearly and unequivocally, that the 
husband had full knowledge of the transaction and freely assented to it.— 
Johnson v. Peterson, 12. 

. Where a woman, being under an engagement to marry, made, a week be- 
fore the marriage, a voluntary secret conveyance of all her property, inclu- 
ding slaves, to the defendant, a man of a slender means, who, after the 
marriage, took the slaves into his possession, and refused, on demand, to 
give them up, but claimed them as his own, under such conveyance, it was 
held that the husbatid was entitled to writs to restrain the defendant from 
removing the slaves out of the State, although no threat to do. so was 
made to appear. bid. 





FRAUDULENT CONVEYANCE. 

Where a debtor conveyed all his property with an intent to defraud his 
creditors, and then left the State, it was Aeld that a creditor could not 
maintain a suit, in equity, to have his debt satisfied out of the property 
under the statute, Rev. Code, chapter¢7, section 20, his remedy being a 
Law. Smitherman v. Allen, 17. 


ZLECTION TO DECLINE. 
Vide EMANCIPATED—REFUSING TO BE. 


FUND FOR THE PAYMENT OF DEBTS. 

1. Where a testator gave property, real and personal specifically, and ther 
devised and bequeathed all the “ balance of his estate” to certain parties in 
general terms, and after making his will, the testator acquired property, re- 
al and personal, it was "held that this after-acquired property fell into the 
residuum bequeathed generally. and that upon a deficiency of funds provi- 
ded for the payment of debts, the after-acquired personalty was first liable 
Knight v. Knight, 134. 

. Personalty in the hands ofan executor or administrator, whether bequeath- 
ed specifically or otherwise, is first liable to the payment of debts, unless 
specifically exempted, and the real estate belonging to the deceased, wheth- 
er descended or devised, is not liable until the former is exhausted. bid. 


GUARDIAN—COMPENSATION TO. 
Vide Guarvran AnD Wart, 1. 
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IN DEX. 





GUARDIAN AND WARD. 

1. A guardian is entitled to commissions on payments made for goods bought 
of a firm of which he wasa member; but not on charges for board while bis 
ward lived in his family. Williamson v. Williams, 62. 

2. Where a guardian waited six months after the principal in a note, held by 
him as guardian, died insolvent, before he sued the surety, who also be- 
came insolvent before suit was brought, such surety, though much indebt- 
ed, being, up to one month before his failure, in good credit, and failed 
suddenly, the guardian having opportunity all the time of knowing the true 
condition of the obligors, it was held that by his laches, he made himself 
responsible for the loss of the debt. bid. 

3 Where it appeared that the property, in this State, of a ward residing in 
another State, consisted of good bonds, at interest, in the hands of his guar- 
dian here, a part of which arose from the sale of land, and the ward was 
nearly of age, and there was no special necessity made to appear for mak- 
ing a transfer of the property, the Court of Equity, in the exercise of its 
discretion, refused to order a transfer of the estate to the hands of @ guardi- 
an appointed in such other State. Douglas v. Caldwell, 20. 

















HUSBAND AND WIFE. 
Vide Fraup upon Marriace; Jurispicrion, 4,5; OvERREACHING coN- 
TRACTS, 1; Wire's INTEREST IN A DISTRIBUTIVE SHARE. 







IDENTITY OF CAUSES OF ACTION. 


Vide DecrrEE FORMER_AS A BAR. 










IMPOTENCY. 

Impotency in a husband does not render a marriage by him, void ab initio, 
but only avoidable by sentenee of separation, and until sach sentence, is 
is deemed valid and subsisting. Smith v. Morehead, 360. 










IMPROVEMENTS. 
Vide Sprciric peRFoRMANCE, 4. 









INDEMNITY. 
Vide Bonp oF INDEMNITY. 











INDEMNITY. 
Vide Corporators, Wc. 










INFANT'S ESTATE DISPOSED OF BY FRIENDS. 
Where the friends of an infant made an exchange of |iis slaves for others, 
and those received in his behalf were carried off by his frends and sold, 

and he afterwards, without taking any benefit from the arrangement, re- 
pudiated it, and recovered in trover for those belonging to him, a court of 
equity will not interfere to restrain his exetution, with the view of com- 
pelling him to return the slaves received on his behalf or account for 


their value. Yarborough v. Yarborough, 209. 
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INDEX. 
INJUNCTION. 


i. Where the defendant, in his answer, admitted that a cause was referred, 
{no pleas having been entered,) and that the reference was stricken out 
without notice to the other party, and the cause was submitted to a jury, 
and a judgment obtained against him without his knowledge, the Court 
refused to dissolve an injunction granted to restrain the collection of the 
same. Myers v. Daniels, 1. 


w 


. Where both parties to a trade for the sale of slaves had full time for delib- 
eration, and the deeds were executed without secrecy, and attested by a 
respectable witness, and there was no evidence of mental incapacity, and 
no sufficient proof of a gross inadequacy of price, it was held that the trans- 
action should be sustained. Carman v. Page, 37. 


t» 


. Gross inadequacy of price is not sufficient, in itself,to set aside a deed, al- 
though it is a strong circumstance, tending with others, to make out a case 
of fraud or imposition. did. 

4. Whenever it can be clearly proved that.a place of sepulture is so situated 
that the burial of the dead there, will endanger life or health, either by cor 
rupting the surrounding atmosphere, or the water of wells or springs, a 
court of equity will grant injunctive relief. Clark v. Lawrence, 83. 

&. Where & bill was filed, praying to have a nuisance abated, and for an in- 
junction to restrain the defendant from erecting it in future, and the act 
complained of was of the character of a nuisance, but the testimony was 

+ not sufficient to satisfy the Court that it amounted to a nuisance in the par- 
ticular case, the Court directed an issue to be tried in the superior court, to 
determine the fact. bid. 

6.. Where dealings between a father-in-law and his son-in-law, wherein the 
latter had been the other's agent, were closed in a hurried manner, and a 
note given by the father-in-law at the importunate solicitation of the son- 
in-law, on calculations made by him, under a promise that the whole set- 
tlement should be open to subsequent examination, and the answer to spe- 
cific allegations of errors was unfair and evasive, it was held that an injunction 
to restrain a judgment at law on such note, should be continued to the 
hearing, and that the judgment should stand as security for whatever might 
be aacertained to be due. Hadley v. Rountree, 107. 

. Except to stay waste or prevent some irreparable injury, the writ of in- 

Junction is only issued as ancillary to some primary equity, which the bill 

seeks to enforce. born v. Waldo, 111. 

Where, it appeared that a contract made with a corporation to do certain 
work, was fulfilled to the satisfaction of the board of directors managing 
the concerns of the corporation, and that such #vork was done on favorable 
terms, and was beneficial to the company, it was held that a court of -equi- 
ty would not, on the allegation of ove of the corporators that there was a 
secret agreement between one of the directors and the contractor to divide 
the profits, enjoin the payment of the stipulated compensation.. Havens v. 
Hoyt, 115. 
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9. A bill will not lie at the instance of the heirs, against the administrator of 
one who had executed a bond to make ‘title, to enjoin the latter from 
making a deed to the obligee, upon the ground that he had not paid the 
purchase-money, but fraudulently pretended to have had done so, and to 
nullify the contract. It would be the duty of the administrator, if the 
money, in such & case, was not collected, to enferee the payment, and he 
would be liable if he failed to Jo so. White v. Hooper, 152. 

10, Where one, who had only a life-estate in land, made a deed for a fee sim- 

ple, and the deed contained a warranty in fee, and the vendee, knowing 

of the defect in the title, gave his notes for the purchase-money, upon 
which judgments were obtained, it was held that a court of equity would 
not interfere by injunctive process to restrain the colleetion of any part of 
these judgments, but would leave the vendee to his action on the warran- 

ty, it appearing that the warrantor was solvent. Henry v. Buliott, 176. 

In the case of a common injunction, where the auswer is full, and the 
plaintiff fails to prove his allegations by any admission in the answer, be- 
ing without proof, his injunction must be dissolved. Afims v. McLean, 200. 
12. In a case of a common injunction, where the answer is full and respon- 
sive to the bill, and the equity is not confessed, but denied the injunction 
must be dissolved. Jones v. McKenzie, 203, 

¥3. Where the obligee, in a bond for title, paid a material portion of the pur- 
chase-money down, and gave a note for the residue, and entered into pos- 
session and continued it up to the time of a suit in ejectment by the obli- 
gor, it was held to be a strong case for the court of equity to interfere by 
injunction, to prevent the obligee from being turned out, under the execu - 
tion, in the suit at law. Allen v. Pearce, 309. 

14. Where, to a bill for an injunction, the defendant answers lightly and eva- 
sively to material allegations, the injunction will not be dissolved. bid. 

t5. Where new matter is introduced in an answer, in avoidance of the plain- 

tiff’s equity, it will not be considered on a motion to dissolve. bid. 
Vide Nuisance, Restraint on snerir &c. 
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INTEREST—EXECOTOR’S LIABILITY FOR. 
An executor is not liable for interest on money collected by bim, unless he 
receives inferest on the same. Chambers v. Kerns, 280. 










FNTEREST ON’ A LEGACY. 

i. Interest, on a legacy, as a general rule, is only ghargeable from the time 
the legacy is ordered to be paid. Ballantyne v. Turner, 224. 

2 Where money is given by will, as a portion to a child, or to one to whom 
the testator stood in loco parentis, or for whose support it was intended to 
make a provision, or where the legacy is demonstrative, and the fund is 
productive, it, was held that the legatee is entitle to interest from the death 
of the the testator. Mc Williams v. Falcon, 235. 

3. Where the legatees were children and grand-children of testator’s wife, 

and the assets, out of which the pecuniary legacies were to be paid, were 
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bearing interest, it was held that such legacies were entitled to draw in- 
terest from the testator’s death. Mordecai v. Boylan, 365. 


INTEREST AGAINST AN AGENT. 

Where an agent withheld the notes of his principal from the administrator, 
which notes were of long standing, and large amounts of interest had ac- 
cumulated, and being warned by the administrator that he would be 
held liable for interest on the accumulation unless he surrendered the 
notes, or had them renewed, it was Aeld that he should be made liable 
so to account from the date of the filing of the bill. Hill v. Williams, 
242. ; 


IRON-WORKS—BOUNTY TO. 

1. Where a grant of 3000 acres of land was made as a bounty under the act 
of 1788, in respect to a particular seat for iron-works,it was held that 
such grant was appendant to the seat, and exhausted the bounty intended 
to be given by the statute; so that one who afterwards became owner of 
the seat, and rebuilt the works there, after the former works had gone 
down and were abandoned, had no right to another bounty in respect of 
such seat, and that a second grant for bounty in such a case was void.— 
The Attorney General v. Osborn, 298. 

2. Whether the requirements of the statute of 1788, Rev. Statutes, chap. 75, 
in regard to making the entry—its return to the county court, the order of 
survey and the appointment and report of a jury should be strictly com- 


plied with as a condition. precedent to the issuing of a grant, or whether 
sugh matters are merely directory, and do not affect the validity of the 
grant,—Quere. Ibid. ~ 

3. Whether a grant, which includes within its boundaries, a large scope of 
country, say an area of ten miles by seven, but which in its face, purports 
to be for 3000 acres of vacant land, the excess being included in older pat- 
ents is void,—Quere. bid. 


ISSUE SENT TO A COURT OF LAW. 
Vide Insuncriow, 5. 


JURISDIOTION. 

1. There is no ground for going into a court of equity to recover back dam- 
ages assessed at law in behalf of a defendant to an action of replevin, up- 
on the ground, that the plaintiff has the title, and has brought another ac- 
tion of replevin, but cannot recover back those damages in that or any 
other action at law. born v. Waldo, 111. 

2. That a note had been obtained by fraud in the factum, is a good defenss 
at law, and cannot afterwards be brought forward for the purposes of an 
injunction. Parton v. Luterloh, 341. 

3. It is no ground for a bil for an injunction, that the complainant was not a 
party to the suit at law because that process had not been served on him. 
His proper remedy is to have the judgment set aside, on motion, in the 
Court granting it. Jbid. 
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4. The domicil of the husband, draws to it the domici] of the wife; therefore, 
according to the:14th Rule of the 3d section of the 32d chapter of the’ Re- 
vised Code, where both parties are residing in this State, a bill, by the wife, 
for a divorce for the cause of impotency, must be brought in the county 
where the husband resides. Smtth v. Morehead, 360. 

5. As a general rule, an objection to the jurisdiction of the court of equity 
may be taken on demurrer when the facts appear upon the record. Jbid. 

Vide Nowresipent, &c. 





















LACHES IN GUARDIAN. 
Vide Guarpian anp Warp, 2. 






LEGITIMACY. 

1. A child is, in law, legitimate, if born within matrimony, though born in a 
week or day after marriage. Rhyne v. Hoffman, 335. 

2. A child begotten while the parties were man and wife, but not born until 
six months after the husband had obtained a divorce from the bonds of 
matrimony on account of the wife’s adultery, will be taken to be legitimate, 
unless it be proved, by irresistable evidence, that the husband was impotent 
or did not have sexual intercourse with his wife. bid. 

3. Where a man and woman live together as man and wife, and are so re- 

puted in the neighborhood, up to the death of one of the parties, and have 

children which they treat as legitimate, a court will not declare against the 
marriage except upon the most overwhelming proof that there was no mar- 

riage. Jackson v. Rhem, 141. 



















LEGACIES. 
Vide Mistake oF Fact. 










LEGACIES. 
Vide Execurors IN DIFFERENT States. 










LEGACY TO A DECEASED PERSON. 
A legacy to a grand-daughter, who died before the will was made, ‘ie void 
Scales v. Scales, 163. 










LEGACY AS A PORTION. 
Vide Interest on a Leeacy, 2. 









LEGACIES—LEX LOCI AS TO. 
The persona! estate, which is in this State of one residing in another State 

in respect to both debts and legacies, must be administered by one qua):- 

fied to act under the orders and control of our courts and according to 

our laws, but in regard to the payment of legacies and distributive shares 

our courts, from comity, adopt the laws of the domicil. Jones v. Geruck 

190. 
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LEGACIES IN REMAINDER. 
Vide Tax ON COLLATERALS, 2. 


LIMITATION TO ONE AND HIS REPRESENTATIVES. 
A limitation by deed “to her and her represeniatives,” can only meaz to 
her executors and administrators. - AfcLaurin v. Fairly, 375. 





MARRIAGE SETTLEMENT. 


Vide OveR-REACHING conTRacts, 1. 





MISTAKE OF FACT BY A TESTATOR. 
\. By the Act of 1860, chapter 37, slaves attempted to be emancipated by 


will, go back to the next of kin, and not to the residuary legatee. Morde- 
eat v. Boylan, 265. 





2. Where a testator, in a codicil, gave as a reason for a legacy to a grandson, 
that he had di:-inherited such grandson, but the fact was, that he had’ not 
disinherited him, but had given him a large legacy in a elause of his wil, 
i it was held that the bequest, in the will, was not revoked by that of the 
} codicil, but that the latter, itself, was void om-account of the mistake, and 
held. further, that parol evidence, as to testator's feelings towards the lega- 
tee, was admissible, in the qnestion of fact, as to the mistake. Jbid. 











MISTAKE IN DESCRIPTION IN DEED, 

Where land, which was sold to A under a mistaken description, was after- 
wards conveyed by the same owner to B_ by a proper.deed, for a valua- 
ble consideration, withont notice to B of the mistake, it was held thata bill 
to reform the former deed and correct the error, would not lie against 
either A or B; but it appearing that A had got paid for part of the same 
land twice, he was not allowed to recover costs on the dismissal.of the 
bill. Sealey v. Brumble, 295. 













MONEY ARISING FROM PRIVATE SALE OF WIFE'S LAND. 
Money arising by the sale of the wife’s land by a deed executed by the 
husband and wife has none of the characteristies of real estate, and after 


the death of the wile, goes to the husband jure marti, Rouse v. Lee, 
352. 





MULTIFARIOUSNESS. 
A bill in equity, for a discovery and an account by one of two wards 
against one of two joint-guardians, alleging that he had, exclusively, re- 
ceived the estate of the wards, in which bill the other guardian is made 


plaintiff, and the other ward defendant, is not multifarious. Camp v. 
Mills, 274. 





NON-RESIDENT—SUIT AGAINST. 
Where a plaintiff has a remedy at law on a covenant of quiet enjoyment, 
and brings a bill in equity against the covenantor on account of his non- 
residence in the State, it is necessary for him to aver also, that the de- 
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fendant has no property or effects in this State, out of which satisfaetion 
could be had upon his recovery at law. Falls v. Dickey, 357. 


NUISANCE. 

1. It is the general course of the court of equity, on applications to restrain 
private nuisances by injunction, to order an issue at law to ascertain the 
fact of the existence of such nuisance before the Court will act. Frizzle v 
Patrick, 354. 

2. Where a party has no particular interest in an alleged nuisance from the 
ponding bac k of water, he cannot sustain a bill for an injunction, but must 
rely on the remedy by information in the name of the Attorney Genera 
bid. 


Vide Inut NCTION, 4. d. 


ORE TENUS OBJECTION. 


Vide Practice, 5. 


OVER-REACHING CONTRACTS. 

|. Where a woman and her intended husband, upon the eve of marriage were 
induced by her brothers to sign a marriage contract, by which her proper- 
ty was to be conveyed to trustees in such manner as to deprive her not 
only of the right to dispose of the rents and profits thereof during cover- 
ture, but also of the right to dispose of the property itself, both during the 
coverture and afterwards, if she survived, and gave the ultimate remainder 


over after her death without issue, she being at the time advanced in life 


it was held that such a contract, unless proved by the clearest testimony to 


have been fully understood and freely assented to by the intended wife 
must be declared fraudulent as to her, and inoperative as against the hus- 
band, except so far as it can be presumed that he freely assented to it.— 
Sande rlin v. Robinson, 155. 

2. Where one, having considerable influence over an old man, feeble in body 
and mind from a long course of intemperance, procured from the latter a 
deed for his land when he was without counsel, and in no condition to un- 
derstand it, wherein was recited a large debt, which had no existence, and 
about which the grantee answered vaguely and evasively, it was held that 
although no confidential relation was proved then to exist between the 
parties, yet, that such deed, on the score of frand and imposition, should be 
held only as a security for sums actually due. Futrill v. Futrill, 337. 


PAROL PROOF TO SUPPLY A BOND FOR TITLE. 

Where an insufficient description was given in a bond to make title, parol 
evidence cannot be resorted to to show what the parties meant, or to 
identify the particular parcel of land which was the subject-matter of the 
written contract. Richardson v. Godwin, 229. 


PARTIES. 
Vide Nutsanor, 2; Practices, 5. 
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PAYMENT REPELLING A PRESUMPTION. 
The payment of interest upon a mortgage debt within ten years- before the 
filing of a bill to foreclose, repels the presumption of payment or aban- 
donment arising from the length of time. Hughes v. Blackwell, 73. 


PARTNERSHIP. 

1. Where a partner, whose duty it is to keep the books, seeks, to make a 
charge in his own favor, which is not supported by a proper entry in the 
books, he must account for that fact, and can only support the charge by 
clear proof; every presumption being against him. Brown v. Haynes, 50. 

. Where one entered into a copartnership with his son-in-law, aad it was 
agreed that the father-in-law should furnish a house for a shop, tools, &c., 
and a house for the defendant to live in, and that he “should be at no ex- 
pense,” it was held that these words must be intended to mean expense for 
things connected with the business, and not family expenses, bid. 

. One partner cannot, without the express concurrence of his copartner, 
make a note of the firm payable to himself and charge the firm therewith. 
Lbid. 


4. Where A, who was the active partner, and the book-keeper of a firm, 
sought to charge if with the value of a slave which it was alleged belonged 
to the firm, and had been appropriated by B, his copartner, to his individu- 
al use, it was held that in the absence of any charge upon the books of the 


firm, the mere allegation of it in his answer, supported by vague and im- 
probable testimony that such slave belonged to the firm, was not suflicient. 
Ibid. 

5. Where A, who was the active partner of a firm, and its book-keeper, set 
up a claiin against the firm for money which the answer alleged was due 
the partners jointly, for services rendered independently of the ccpartnership, 
but which weve appropriated by B to his own use exclusively, it was held 
that this could not be made a charge upon the firm in.the absence of proof 
that the money had been appropriated.to the purposes of the firm, there 
being no entry on. the books to show the fact. bid. 


PARTNER—ACTIVE. 
Vide Partnersuipr, 1, 2, 3, 4,. 5. 


PARTNER—SECRET. 

1. Where one was a partner in a firm in 1865 and 1857, but alleged that for 
1856 he was not a partner, and that his withdrawal was evidenced by a 
deed which was lost, and it turned out that the deed had been destroyed 
by himself, and he answered delusively about it, and it appeared. that he 
had acquiesced in certain acts of his partner, treating him as.a partzer, it 
was declared by the Court that he was to be considered as a partner for 
the year 1856, also. Clements.v. Mitchell, 171. 

2. It was held by the Court that the destruction of the deed which it was ad- 
mitted explained defendant's connection. with the firm, and that too,. after. 





INDEX. 403 


‘he knew that it would be necessary to make such explanation, afforded a 
strong presumption that such deed committed him as.a partner. bid. 


PENALTY. ; 
Vide DAMAGES LIQUIDATED. 


PERPETUITY. 

In determining whether a limitation of property does, or does not amount 
to a perpetuity, regard is had to possible, not actual events, and the fact, 
that the gift might have included objects too remote, is fatal. Moore v. 
Moore, 132. 


PERSONALTY. 
Vide Fund #0R PAYMENT OF 'DEBTS. 


POWER TO DISTRIBUTE AMONG CHILDREN. 

Where a husband devised and bequeathed as follows: “I give and be- 
queath to my beloved wife D A, after the payment of my just debts, all 
my property, real, personal and perishable, to be hers in fee simple, so 
that she can have the right to give it to our six children as she may think 
best,” it was held under the terms of the will, the testator’s widow had 
the power to sell, at her discretion, any one part of the property for the 
payment of the debts of the testator, so as to release another part from 
such debts:; and Barrie, J., was strongly inclined to the opinion that 
she took an absolute interest in all the property. Alston v. Lea, 27. 


PLEADING. 

Where certain-matters have been set forth in the answer, by the way of 
plea, and there has been replication to the answer, it is too late to ex- 
cept to the answer for insufficiency. Worth v. Gray, 380. 

Vide ALTERNATIVE RELIEF; Dsorer, &c., Muttirariousness, PRESUMPTION 

OF ABANBONMENT, 3. 

PRACTICE. 

1. The orders and decrees of a court of equity, are not necessarily absolute, 
but may be moulded and shaped to meet the exigence of each particular 
case. Worth v. Gray, 4. 

2. Where a bill was demurred to, which seemed to be deficient in equity, yet, 
as there were facts and circumstances incident to the matter disclosed 
which would have an important bearing on the case, some of which were 
not set vut at all, and others but vaguely, and the amount involved was 
large, the Court, without costs and without prejudice to the defendant's 
equity, over-ruled the demurrer in order that the plaintiff's bill might be 
amended. bid. ' 

3. The office of an exception is to call the attention of the court to some spe- 
cific matter or item in an account in respect to which error is alleged; if it 
does not answer this purpose, the Court will not notice it. Brown v. 
Haynes, 50. 

‘4. Where the plaintiff, ig a suit, failed to file a replication to the answer, and 
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the parties proceeded to take proofs in the cause, this was held a waiver 
by the defendant of a replication, and the Court allowed an amendment 
under the 17th section of the 33rd cha. of the Revised Code. Fleming v. 
Murph, 59. ' 
Where an objection, for the want of parties, was taken ore tenus, for the 
first time, on the argument of the demurrer in this Court, which was deem- 
ed valid, the Court refused, nevertheless, to dismiss the bill, but remanded it 
without costs to the Court below, that it might be amended as to parties. 
Rountree v. McKay, 87. 
Where the defendant has a distinct equity, he must set it up by a cross- 
bill or by an original bill; but he cannot have the benefit of it by an an- 
swer. Weisman v. Smith, 124. 
Although a plaintiff may fail as to the principal equity he seeks to estab- 
lish, he may fall back on a secondary equity, provided it is not inconsistent 
with the principal equity, and the allegations, in the bill, are sufficient to 
raise it. Whitfield v. Cates, 137. 
A motion to dissolve an injunction may be continued for any cause the 
Court may deem sufficient, even without a written aflidavit. Dillin v. 
Sessoms, 256. 
After a cause is in this Court and the party is ready to have it heard, a 
motion to dismiss, for want of a prosecution bond, will not be entertained, 
The Attorney General y. Allen, 144. 

Vide Contempt or Court; Recusant Bipper; Sate ror partition, 2; 

SPECIAL INTERROGATORIES, 


PRESUMPTION OF ABANDONMENT. 

1. Where a husband having a right to receive satisfaction for, or release the 
equity of his wife, permitted a long time to elapse without bringing suit, 
during which time his adversary was in the open use of the property, 
claiming it as his own, it was held that a presumption of abandonment, re- 
lease or satisfaction arose against the equity, which would be fatal, unless 
the delay was accounted for. Worth v. Gray, 5. 

Whether ignorance of the claimant's right is sufficient to repel the pre- 
sumption arising from the lapse of time. Quere? Ibid. 

Whether where a bill by way of anticipation sets furth facts to repel the 
presumption of satisfaction, release or abandonment, which avers that in 


fact there was none, and the defendant pleads the statute of presumptions, 


it is necessary to support such plea by an answer to the plaintif’s allega- 
tions. Quere? Ibid. 
Vide PAYMENT—REPELLING A PRESUMPTION. 


PRE-EMPTION. , 
Whether a court of equity would interfere to compel a specific perform- 
ance of a contract between two joint owners of land that neither should 
sell without first giving the other the refusal of it. Quere? Weisman v. 
Smith, 124. 

2. A sale of a part of the interest of one, by the consent of both of two joint 
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owners of land, as to which there was a right of pre-emption, without any 
provision as to its future exercise, justifies the inference that such right was 
intended to be abandoned. bid. 

3. On the death of one of two joint owners of land, between whom the right 
of pre-emption existed, it was held that such right cannot be enforced spe- 


cifically against the devisees of the deceased owner. bid. 
PROCEEDS OF A FUND BEQUEATHED. 

Vide ApemprTion OF A LEGACY, 1. 
PROCESS—WANT OF SERVICE OF. 

Vide Jurispicrrion, 3. 


PROSECUTION BOND. 


Vide Practice, 9. 


PURCHASER WITHOUT NOTICE. 


Vide MisTAKE IN DESCRIPTION. 


REGISTRATION. 

A deed of settlement, in trust for a wife and children, proved and register- 
ed three years after the date of its execution, was held to be valid as 
against creditors, whose debts were contracted after such registration.— 
Johnston v. Malcom, 120. 

REFERENCE OF A SUIT PRIVATELY. 

Where a cause was referred to arbitrators, no pleas having been entered, it 
was /icld that the reference was nothing more than a parol reference, and 
that the presiding Judge had no power to have it stricken out. Afyers 
v. Daniels, 1. 


REMEDY—FAILURE OF AT LAW. 
Vide Jurispiction, 1. 
REMOVAL OF PROPERTY TO ANOTHER STATE. 
Vide GuarpIAN AND Warp. 
REPLEVIN. 
Vide Jurispiction, 1. 
REPLICATION—WAIVER OF. 
Vide Practice, 4. 
RESIDUARY CLAUSE. 
Vide FuND FoR PAYMENT OF DEBTS. 
RESTRAINT OF SHERIFF FROM PAYING OVER TAX MONEY. 
Where a sheriff leit his county for something over a month, on necessary 


business, with an intention of returning by a given time, it not appearing 
that he was insolvent, it was held that the fact of a deputy’s having ap- 
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plied a portion of the taxes of a given year te a judgment against him 
(the sheriff) for the taxes of a preceding year, without being instructed 
so to do, by the sheriff, was not a sufficient ground for the sureties of 
that year to have an injunction to restyain the sheriff from paying 
the taxes of that year, otherwise than as the law directs. Mitchell v. 
Ward, 66. 

RECUSANT BIDDER. 

Upon the refusal of a bidder at a sale of land by the master, under a de- 
cree of Court, to comply with his bid, it js not proper, in the first in- 
stance, to order a resale of the land, and that the delinquent bidder pay 
the difference between the former and the latter sales. The proper 
course is for the master to report the facts to the Court, and for the bid- 
der to be put under arule to show cause why he shall not comply, with his 
contract. Jn the matter of Yates, 212, and Harding v. Yarbrough, 215. 

Vide Saxe ror partition, 2. 


SALE BY COURT OF EQUITY. 
Vide Recusant Bipper. 


SALE FOR PARTITION. 

1. Where it appeared that the title to land, sought to be sold for partition, 
was subject to be divested out of the petitioners, by the terms of an execu- 
tory devise, which extended to it, it was held that the Court could not or- 


der a sale of the premises. McKay v. McNeill, 258. 

. Where a Court of Equity is resorted to, for the sale of land, after the sale 
is ordered to be confirmed (by which the bid becomes accepted,) ifthe mas- 
ter informs the Court that the bidder refuses to comply with the terms of 
the sale, no order prejudicing the rights of the bidder can be made, until 
he is made a party to the proceedings, by the service of a rule upon him to 
show cause. In the matter-of Yates, 306. 


SECONDARY EQUITY. 

Where a bill is filed to have land sold for partition, but no actual partition 
is asked in the alternative, and no general relief prayed for, the Court will 
not order such actual partition, though the parties might seem to be en- 
titled to it, if the bill had been framed with such an aspect. JcKayv 
McNeill, 258. 

Vide Practice, 7. 


SEQUESTRATION. 


Where the owner of a life interest in slaves, a demoralized and needy man, 
who had made a sale of all his property, enquired of a person whether 
he could be subjected, criminally, if he removed the slaves out of the 
State, and intimated to another, after a suit was brought, that if he could 
get the slaves in his possession, the remainderman should never receive 
any benefit from them, it was held a proper case for a writ of sequestra- 
tion. JfcNeill v. Bradley, 41. 
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SETTLEMENT. 
Vide Insunctiox, 6; Tax on COLLATERALS, 1. 






SETTLEMENT—HOW FAR CONCLUSIVE. 

Where it appeared that during a copartnership of eight years duration, 
there had been occasional calculations of interest and summing up of 
results and a division of profits, but no surrender of vouchers or cancella- 
tion of books, nor release, nor receipt in full, it was held that the trans- 
actions were not of such a conclusive nature as to bar anaccount. Lynch 
v. Bitting, 238. 










SHERIFF’S POWER UNDER A FIERI FACIAS. 
A sheriff has a right to sell any property of the debtor, that is subject to 
the lien of his execution, and the fact that one has bought part of such 
property at private sale, bona fide, and paid the full value, and that 
enough of other property remained to satisfy the execution, and that the 
sheriff and purchaser had knowledge of this purchase, but were benefit- 
ted in the sale of this particular property, and made it from such motive, 
could raise no equity against the sheriff or purchaser. Bevis v. Landis, 
312. 













SPECIFIC CHARGE ON PROPERTY. 

1, Where a testator directed a pecuniary legacy of $1500 ta be paid to. his 
wife by ais executors “out of my estate,” for a certain purpose, and by a 
codicil reduced the amount to $750, “ to be paid by my executors,” it was 
held that the terms of the codicil did not annul the force of the words “ out 
of my estate,” contained in the will. Biddle vy. Carraway, 95. 

2. Where a testator, after bequeathing certain property for the payment of 
his debts, gave the residue of his property in specific devises and bequests, 
and then bequeathed general pecuniary legacies with the direction “ to be 
paid by my executors out of my estate,” and the fund provided for the pay- 
ment of debts, proved insufficient for the purpose, it was held, (Pearson, 
C. J., dissentiente,) that the pecuniary legacies were a charge upon the 
specific ones, and the latter must be exhausted before the former could be 
touched. But whether they were a charge on the land specifically, devised. 
Quere? Ibid. 

3. Personal property, which a testator has given away in his life-time, and 
which does not need the aid of his will to pass the title te it, does not 
abate for the payment of debts, where there is a deficiency of assets, al- 

though the testator confirms the gift in his will. bid. 




















SPECIFIC PERFORMANCE. 
1. Where a paper-writing was signed and sealed by the owner of land, with 
blanks as to the name of the bargainee and left with an agent, who was 
authorised, by parol, to fill up the blanks with the name of the purchaser 
and the price, it was held that, though such an instrument could not ope- 
rate as a deed, yet, it was a contract for the sale of land, signed, for the 
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person to be charged therewith, by his lawfully authorised agent, and could 
be specifically enforced. Blacknall v. Parish, 70 

Where a dispute existed between the owners of contiguous lands as to 
their dividing lines, and it was agreed, in writing, to submit the matter to 
arbitration, and to stand to and abide by such lines as should be made and 
laid down by the referees, and the arbitrators made an award designating 
dividing lines between the parties, which the recusant party failed to show 
were erroneous, it was held a proper case for the Court to decree a specific 
performance. Thompson v. Deans, 22. 

The remedy of the heirs-at-law, in a case where the obligee had not paid 
the purchase-money on a bond to make title, would be to file a bill against 
such obligee to compel a specific performance. White v. Hooper, 152. 
Where the answer to a bill for a specific performance of a parol contract 
to convey land, and in the alternative for compensation for improvements, 
denies the terms of the contract as set out in the bill, and alleges a differ- 
ent one, which was not performed on account of the improper conduct of 
the plaintiff, and the defendant also insists on the statute of frauds, it was 
held that the plaintiff was not entitled to compensation for value added to 
land by such improvements. Satin v. Dulin, 195. 

The maxim, that Equity will not enforce the specific performance of an 
agreement, upon which an action will not lie, at Law, for damages, never 
meant more than that the contract must be such as the law would have 
recognised, if sued on in proper time and under proper circumstances.— 
White v. Butcher, 231. 

One who has executed a bond to make title to land, has no right to insist, in 
# suit for a specific performance, that the defendant had abandoned his 
right to relief, while he still holds the bonds given for the purchase-money, 


and has never made an offpr to surrender them to his vendee. Jbid. 


SPECIAL INTERROGATORIES. 


Where a plaintiff in his bill makes direct charges, and calls upon the defend- 


ant by special interrogatories to make discoveries as to those charges, the 


answer, directly responsive to such interrogatories, becomes evidence for 
the defendant, as well as against him, notwithstanding that a replication 
to the answer had been put in. Hughes v. Blackwell, 73. 


STATUTE OF LIMIPATIONS. 


2 


After the death of one of the members of a copartnership, the statute of 


limitations begins to run in favor of his personal representative against a 
claim to have an account of profits received by him. Weisman v. Smith, 
124. 

Where slaves, limited in remainder on a contingency, were sold under an 
execution against one claiming a present, absolute interest, it was held that 
the purchaser under such execution, who took possession and held them 
for more than three years, got title by the statute of limitations. Herndon 
v. Pratt, 327. 
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3. Where the statute of limltations is a bar to a trustee, it is also a bar to the 
cestui qui trust, for whom he holds the title. bid. 
Vide Trust FUND IN HANDS OF HUSBAND. 









STOCK IN'A RAIL ROAD CO. 
Stock in a rail-road company is embraced in the term, property, directed 
by the will to be sold. Adams v. Jones, 222. 









TAX ON COLLATERALS. 
1. The 8th section of the 99th chapter of the Revised Code, which directs the 
tax on legacies to strangers in blood, imposed by the preceding section to 
be retained by the executor or administrator “ upon his settlement of the 
estate,” and directs the tax to be paid into the clerk’s office, has reference 
to his settlement with the individual to whom the legacy is bequeathed, 
and not to the final settlement of the estate, and the tax must be paid into 
Attorney General v. Allen, 









the office on the settlement with the legatee. 
144. 

2. A legacy in remainder to collateral kindred, is liable to the tax imposed by 
the act of 1846, chap. 72, and the proper mode of suing for such tax is by 
a bill in‘ equity, in thé nature of an information, in the name of the Attor- 






ney General. Attorney General v. Pierce, 240. 







TRUSTEES. 


Vide Crepirors But, 2. 










TRUST FUND—FOLLOWING A. 
1. Where the agent of a trustee received money, arising from the sale of trust 
property, made by collusion with him, it was he/d not to be a defense to a 
bill against such agent to follow the funds in his hands, that he had paid 
the money over on liabilities which he had incurred for the trustee. Ben- 
nett v Merritt, 263. 

Where trust property is wrongfully sold by a trastee, by collusion with 







to 





another, who did not, however, receive any part of the price for which the 






property sold, it was held that the principle of following a fund in its con- 





verted state, does not apply. bid. 
Vide TRUST FUND IN THE HANDS OF A HUSBAND, 










TRUST FUND IN THE HANDS OF A HUSBAND. 


Where a bill set forth that certain slaves were sold at auction by an admin- 





istratrix, and a bill of sale made to B, the purchaser, but it was agreed 
against 






that he should hold the property, in trust, to indemnify himseli 


certain debts, in which he was surety for the intestate, and he paid no 





money ; that the debts remained unpaid for nine years, and that in the 





meantime B married the administratrix, and took with her the slaves in 
question, it was held that these allegations were sufficient to make out a 





case against B as succeeding to the trust his wife was under to distri- 
bute, and having the legal estate by the bill of sale, the property could 
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be followed in his ‘hands-and held further, that the statute of limitations 
did not run against the distributees. McLaurin v. Fairly, 375. 


TRUSTEES PURCHASING TRUST PROPERTY. 

Where the trustee of an insolvent debtor, under a deed of trust which left 
out certain creditors, bought property at his own trust sale, at less than 
its value, but without any actual fraud, in a suit by the unsecured credit- 
ors to compel a re-sale of the property for their benefit, it was held that 
such trustee was entitled to have bona fide debts due him from the trus- 
tor satisfied out of the increased price obtained by a re-sale of. the pro- 

_ perty before the unsecured creditors cowld come in. Zlliott v. Pool, 42. 


‘TRUST—PAROL. 
Vide DEED DECLARED A SECURITY, 2. 


TENANT FOR LIFE AND REMAINDERMAN HOW ENTITLED TO 
DAMAGES. 

Damages assessed against a railroad compamy, on the condemnation of land 
to the use of the company, belong to the tenant for life and remainder- 
man, in proportion to the period for which each suffers the incumbrance. 
Joyner v. Conyers, 79. 


WARRANTY—SUIT ON. 
Vide Insunction, 10. 


* WHEN” AND “IF°—HOW INTERPRETED. 
Vide Contincent Rematnver, 3. 


WIDOW RESIDING IN ANOTHER STATE. 

1. Where one, residing in another State, made a will, which was not satisfac- 
tory to his widew, who duly entered her dissent on its being offered for 
probate in that State, and also entered her dissent, when it was offered 
for probate in this State, it was Reld that she is entitled to dower and a 
distributive share of property lying in this State. Jones v. Gerock, 190. 

2. The widow of one domiciled in another State, who died intestate, seized 
and possessed of Jands in this State, is entitled to her dower in such 
lands. bid. 


WIFE'S INTEREST IN A DISTRIBUTIVE SHARE. 

Where a husband and wife brought suit in a court of equity for the distri- 
bution of a fund limited to them and others by deed, as joint owners, 
and after an interlocutory decree for an account, but before the ac- 
count was taken, the husband died, it was held that the wife, surviving, 
was entitled to the fund. Tatham v. Wilson, 250. 


WILL—CONSTRUCTION OF. 
1. Where a testator bequeathed as follows: “I lend to my wife, duting her 
life, all my negroes (three in number) for the purpose of raising and ed- 
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ucating my two sons,” which was but a reasonable share of her hus- 
band’s estate, and gave in the same will, in appropriate terms, to his wife, 
as guardian to his two sons, the remainder of his estate, it was held that 
the former clause conferred upon her, for life, a beneficial interest in said 
property, with a recommendation in behalf of the two sons. Mason v. 
Sadler, 148. 

2. Where a testator in-his will, gave a slave to one of his sons, and then pro- 
vided that should he sell such slave, the proceeds should go into a com- 
mon fund, and afterwards; by a codicil made a contingent limitation of 
the-same slave to a daughter in the event of the former legatee’s dying 
without leaving children, and further provided that if any of the-slaves 
beqeathed to the daughter, should be sold by him, their value should be 
made good to her out of his estate, it was held that the said slave having 
been sold by the testator, the daughter had no-claim for its proeeeds out 
of the estate. Tillman v. Tillman, 206. , 

3. Were a testator had derived certain slaves from: his maternal grandfather, 
who had lived in the county of Martin; and it appearing to be a leading 
purpose with him to restore such slaves to their original place of resi- 
dence, and to their family connexions, he: bequeathed to: one in Martin 
as follows: “all my negroes on my Roanoke plantation;.(which laid in 
the county of Martin,) also; all my negroes on' my Hdgecombe farms, 
which I got from Martin county, whether : inherited or purchased them,” 
it was held that slaves bought by the testator in Martin or elsewhere, 
and removed from that county to Edgecombe, and the children born in 
Edgecombe of women removed from Martin, and one born of a woman 
on the Roanoke plantation, but which was casually residing elsewhere, 
all passed under said bequest. Norfleet v. Slade, 217. 

4. Where there were two persons of the same name, mentioned in a will, the 
one a grand-daughter, to whom a small legacy was given, and the other 
a daughter, to whom a larger portion is given in a clause with two oth- 
ers, daughters, it was held that the daughter was meant in such bequest. 
Ballantyne v. Turner, 224. 

. The words, “ wheat and corn on hand,” in a.will, were held to mean that, 
only, which was in the granaries of the testator at the time of his death, 
and not to embrace the ungathered.or standing crop. Adams v. Jones, 
221. 

. Where a.testator gave-directions in: his will; that his wife should “put out 
his money and. take security for it,” it was held that the executor was 
not bound or-authorised to-interfere with the widow in the investment 
and management of the fund. bid. 

7. A wish expressed at the conclusion of a will, that if the testator had not 
provided his wife with a plentiful support, she was to have enough of 
the interest of his money to make her such plentiful support, was held 
too vague and indefinite to impose any duty on the executor. Ballan- 
tyne v. Turner, 225. 

8. However deeply impressed.the Court may. be as to a testator’s particular 
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iAtention, if he has been gwossly negligent in setting forth his purpose, 
and to declare such to be his intention, would require the Court to ig- 
nore the principles which have been adopted to give effect to the inten- 
tions of testator’s, such deglaration will not be made. (Gillis v. Harris 
267. 

%. Grand-children and great-grand-chitdren cannot be included in the divi- 
sion of a residue directéd to be made among children. Mordecai v. Boy- 
lan, 365. 

l0. Where a bequest was made, to the children of a brother and sister of the 
testator, to which is added, ‘that is, on the supposition, that my brother 
is dead; but if he is alive at the time of my death, then, he is to receive 
one-ha!f of my estate,” it was held, that no question as to whether the 
estate was to be divided, according to heads or stocks could arise, for that 
the brother took one-half of tae estate, and his children nothing. Cham- 
bers v. Reid, 304. 

Whether the word, “ wish,” in a will, was intended to create a trust, dis- 
cussed. The case was decided upon the peculiar phraseology of the will. 
Cook v. Ellington, 371. 

A testator, in contemplation of a certain contingency, provided that there- 
unon an estate, consisting of realty and personalty, should be divided 
into four parts, and distributed as follows: One each to a brother and a 
sister, and their heirs: ‘One part to my other lawful heirs, and the 
fourth part to foreign missions, to be paid over to the treasurer of that 
board, to be appropriated to tl ’ By another clause, he pro- 
vided that—“ If there should be any property, either rea! or personal, 
not given away heretofore, it is to be equally divided between all my 
lawful heirs.” The brother and sister survived the testator, but died be- 
fore the happening of the event contemplated. Upon the happening of 
that event: 


Held (1) that the two shares, first mentioned, descended—the realty to 


the heirs, and the personalty to the personal representatives of the broth- 
er and sister respectively. Hackney v. Griffin, 380. 

. (2) That the third share belonged to such as were heirs of the testator as 

to really, excluding the heirs of the brother and sister first mentioned.— 
Ibid. 
(3) That the share devised to foreign missions, having ]&psed on account 
of the ambiguity of the clause which contained it, fell into the residue, 
and descended upon all those who were heirs of the testator as ¢o realty. 
Ibid. 

Vide Bonns, notes, &c., WHETHER TO BE SOLD; PartnersHip, 2; Powse 

TO DisTRIBUTE ; Srock IN A Rai.Roap. 
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